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आदेश / O R D E R 

 

Per RAJESH KUMAR, Accountant Member: 
 

   This is an appeal filed by the assessee and it is directed against the 

order of the Ld. CIT(A)-16, Mumbai, dated 27.1.2014 pertaining to A.Y.2010-

11.   

 

2.  Only issue raised in this appeal is against the confirmation of addition 

Rs.25 lakhs by the ld.CIT(A) as made by the  AO u/s 68 on account of loan 

received from M/s Nicco  Securities Private Limited  on the ground that the 

notice issued u/s 133(6) was returned unserved and without appreciating the 
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facts that the identity, creditworthiness of the party and genuineness of the 

transaction have been proved. 

3. Facts of the case are the assessee filed return of income on 17.9.2010 

declaring total income of  Rs.80,180/- which was processed u/s 143(1) of the  

Act. Subsequently the case was selected for scrutiny and proceedings u/s 

143(2) and 142(1) were followed.  During the assessment proceedings, the  

AO noted that the assessee availed loans from various parties  for which the 

confirmations were filed by the assessee.  The AO in order to verify the 

genuineness of these loans issued notices u/s 133(6) of the  Act.  However, 

the noticed issued to  M/s Nicco  Securities Ltd returned unserved.  

Thereafter, the assessee was called upon to prove the identity and 

creditworthiness of the parties, and genuineness of the transaction.  The 

assessee in reply filed a copy of ledger account and bank statement on 

14.2.2013. In the mean time  an intimation about loans by  M/s Nicco 

Securities Pvt Ltd was sent to the ITO 2(2)(3), the jurisdictional AO who in 

turn informed the  AO that M/s Nicco  Securities Pvt Ltd was not traceable. 

Thereafter, the  AO allowed one more  opportunity  on 19.2.2013 calling 

upon the assessee to file necessary details as mentioned in para no.2.3 of 

the assessment order to prove the genuineness of the transaction but no 

details of the loan as called for by the  AO was provided by the assessee. 

Finally, the  AO concluded that  the assessee could not prove the source of 

source and accordingly added the same to the total income of the assessee 

u/s 68 of the  Act by  framing  the assessment u/s 143(3) assessing the 
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income at Rs.25,80,176/-. In the appellate proceedings, the ld.CIT(A)  after 

considering the submissions of the assessee dismissed the appeal of the 

assessee by observing that the assessee could not prove the genuineness of 

the transactions with necessary documentary evidences that how M/s Nicco 

Securities Pvt Ltd agreed to convert the loan into share application money.  

The ld. CIT(A) further noted that Mr.Amar Nath Agarwal, Director of M/s 

Nicco Securities Pvt Ltd, confirmed the payment and  its  convertion into 

share application and allotment but there was no justification for the grant of  

loan or  conversion  of loan into share capital.  The ld. AR vehemently  

submitted before us that the ld.CIT(A) has grossly erred  in confirming the 

order of the AO on the issue of unexplained cash credit by submitted that the 

loan was in fact  confirmed by inviting  our attention to page 45 of the paper 

book on which the ld.AR pointed out that the  PAN of the lender was duly 

mentioned and the confirmation was duly signed by the AR of the company.  

The ld. AR submitted that the said loan was converted into share capital in 

the assessment year 2011-12.  The ld. AR submitted that the office of the 

company was shifted to Metro  and therefore, the notice sent u/s 133(6) was 

not served on the party.  However, thereafter  in order to prove the 

genuineness  of the transaction of the said amount  before the ld.CIT(A)  the 

assessee filed the confirmation from the party along with the details  as the 

assessment of lender.  Considering all these facts the ld.AR submitted before 

the  Bench that the ld. CIT(A) has wrongly affirmed the order of the  AO as 

all the evidences to prove the genuineness of transaction, creditworthiness 
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and identity of the creditor were proved beyond doubt by the assessee  

before the lower authorities and hence he prayed that the addition made by 

the  AO and confirmed by the ld. CIT(A) be deleted. 

4. On the other hand, the ld.DR relied heavily on the orders of authorities 

below by submitting that the assessee was granted sufficient opportunities to 

prove the genuineness of transaction and creditworthiness and credibility of 

the creditors during the assessment proceedings as well as in the appellate 

proceedings but even then the genuineness of the said transaction could not 

be proved.  Before the ld. CIT(A) the assessee produced the parties  i.e.  

Director of the Company  alongwith the other documentary evidences but the 

loan  could not be satisfactorily proved and its conversion into share capital.  

 

5. We have carefully considered the contentions of the rival parties. We 

observed that  the assessee has filed confirmation of loan which is placed at 

paper book  duly signed by the AR of the lender company besides, PAN, and 

other evidences  and copy of ledger account  of the assessee in the books of 

the lender company was filed duly attested by the authorized signatory of the 

company as placed at paper book with the income tax return and final 

accounts of the lender.  Under these circumstances, we are of the view that 

the matter requires further verification at the end of AO of all these 

evidences and therefore it would be fair ,reasonable and in the interest of 

justice to restore the matter to the file of the  AO to examine all these 

evidences and in the light of said frame the assessment denovo as per facts 
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and law  after providing necessary opportunity of being heard to the 

assessee. 

6. Appeal of the assessee stands allowed for statistical purposes.  

 

The above order was pronounced in the open court on 25th Oct, 2017.                                

           घोषणध खरेु न्मधमधरम भें ददनधंकः 25th Oct. 2017  को की गई । 
           

         Sd                                                                     sd 

              

(JOGINDER SINGH)                                            ( RAJESH KUMAR) 
 Judicial Member                                                 Accountant Member              
 

भुंफई Mumbai: 25.10.2017 

व.नन.स./ SRL , Sr. PS 
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